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Patents Have Always Been 

about Job Creation 

• Beginning in the Fourteenth 

Century, the English 

monarchy realized that 

domestic industries were 

lagging behind those on the 

European continent; 

 

• To attract skilled craftsmen 

to England, the monarchy 

began issuing “letters 

patents” --monopolies-- to 

skilled craftsmen who 

would bring their techniques 

to England and create new 

enterprises. 



Patents, however,  raise two 

challenging questions. . . 

First, if a society wants to stimulate economic growth 

and technological change, it has to give monopoly 

rights to someone.  But who should that someone be? 

 

 

 

–The inventor who comes up with a 

new idea?  

 

–The Innovator who does the 

engineering, manufacturing, and 

marketing needed to convert an idea 

into a successful product and  a new 

business? 

 
Top: Doug Engelbart with computer 

mouse he invented in 1963.  Bottom: Mass-

market mouse introduced by Apple in 

1983. 



Patents raise challenging 

questions. . . 

• Second, how do you stimulate both 

–  disruptive, blockbuster inventions 

(the airplane or the Internet) 

as well as 

– incremental innovations (a new 

dustpan)? 

  

A modern dynamic economy needs 

both. 

 



The U.S. Patent system has 

responded to both 

challenges by evolving over 

the last 200 years. 

• The system has changed as a result of 

– New technologies (electricity, chemical, 

biotech,  and computers); 

– Important prevailing political and social 

values. 

 

• Let’s consider briefly several steps in 

this evolution. . . 

 

 



A registration System, 1790-

1836 

• In response to the Constitution, 

Congress created a patent system 

in which inventors could register 

their creations. 

 

• Functioning much like a “first-to-

file” system (i.e., patent went to 

whomever filed application first), it 

was up to inventors to enforce 

patents by taking infringers to 

court. 

 

• System frustrated inventors like 

Eli Whitney who nearly went 

bankrupt suing individuals who 

used his cotton gin without paying 

royalties. 

 



A Democratic System, 1836-

1890s 

• In 1836, Congress overhauled 

the patent system in response 

to new technology (steam and 

new manufacturing machinery) 

and Jacksonian democracy.  

Changes included: 

– First to Invent (patent based on 

date of conception); 

– examination process; 

– patent models (which everyone 

could study), and 

– all patents published. 

 

• In this environment, Bell 

patented the telephone (1876), 

Edison patented the 

phonograph (1877) and 

incandescent lamp (1879). 
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Patent Examiners, 1869 



Mass Production and Mass 

Markets, 1890s-1930s 

• It's one thing to invent an incandescent 

lamp, another thing to make such a 

product widely available--to do the 

work of innovation. 

 

• To do so, corporations had to invest in 

engineering, manufacturing, and 

marketing; to protect these heavy 

investments, they assembled large 

patent portfolios. 

 

• Since non-inventors could use patents 

to interfere with this work, Henry 

Ford didn't hesitate to go after George 

Selden, the first patent troll, who 

tried to control the nascent auto 

industry through a single patent. 



Patents and the New Deal, 

1930s-1940s 

Suspicious that the large 

corporations had accumulated too 

much power, Roosevelt and the 

New Deal pursued 

 

– antitrust investigations against 

GE, AT&T, and RCA; 

– they beefed up the nonobvious 

clause (to get a patent, an 

invention has to be new, useful, 

and not obvious to someone 

skilled in the art) to favor 

inventors. 

 



Patents in the Information 

Age,1950s-Present 

• New technologies --biotech and 

computers-- have prompted the Patent 

Office (USPTO) and courts to broaden 

the notion of what can be patented. 

 

• Since the 1970s, efforts have been 

made to “harmonize” American patent 

practices with European and japanese 

practice. 

 

• Both innovators and inventors have 

pushed hard to structure the patent 

system to favor them over the other. 

 

• Innovators, for instance, have used  

administrative and court actions to 

argue that “everything under the sun” 

can be patented. 

 

 

 



Looking Ahead to Patent 

reform 

• Americans need to ask how changes in 

patent law will reward both inventors 

and innovators. 

 

• Clearly both groups will benefit if the 

patenting process can be streamlined 

and sped up; a better system provides 

greater incentives to creativity. 

 

• Everyone also wins if there are fewer 

opportunities for patent trolls to 

engage in frivolous, expensive and time-

consuming litigation. 

 

 

 



But Patent Reform will 

Involve tradeoffs 

• For instance, First-to-Invent (FTI) versus 

first-to-file (FTF): 

– FTI requires a more extensive examination 

process but gives inventors patents with 

greater economic legitimacy; allowing them to 

secure investment for startups; Rewards more 

risky, disruptive technology. 

 

– FTF favors innovators, allowing them to 

secure patents needed to develop products, 

drive down costs, and gain a competitive 

advantage in the marketplace; would 

certainly speed up patent process; Favors 

smaller, incremental developments. 

 

 

 



In conclusion 

For a dynamic, modern economy the patent system 

needs to 

 

• Reward both inventors and innovators 

 

As well as 

 

• Stimulate disruptive and incremental changes. 

 
Only by doing so, will we live up to 

Abraham Lincoln’s vision: 

 

“The patent system should add the 

fuel of interest to the fire of 

genius.” 

 



Any Thoughts on Job 

Creation? 

• FTI: Historically,  small new ventures 

like inventor startups often create new 

jobs. 

 

• FTF: Proponents argue that billions 

saved from not pursuing costly 

application procedures and litigation 

could be used by firms to create new 

jobs; but it also depends on what a firm 

has to do to gain a competitive advantage-

- create jobs? pay dividend?, invest in new 

equipment? move into global markets? 

 

 


